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SPECIFIC PERFORMANCE OF ORAL 
AGREEMENTS AND THE STATUTE OF 
FRAUDS. 





The statute of frauds has been often so 
strictly construed as to work a fraud in 
some cases. This fact has led the courts 
gradually to relax from a strict coustruc- 
tion to one which permits the circumstances 
oi each particular case to be taken into 
consideration. This tendency is quite 
clearly illustrated in the recent case of Har- 
rison v. Harrison, 113 N. W. Rep. 1042, 
where the Supreme Court of Nebraska spe- 
cifically enforced a parol contract between 
a father and son whereby the former agreed 
to deed to the latter a farm on condition 
that he make his home with him, 

The argument of the court is of excep- 
tional merit, and is as follows: “In a brief 
of exceptional merit plaintiffs insist that 
this court has gone to extreme lengths in 
enforcing oral agreements for the convey- 
ance of real estate, and that there is danger 
of wholly ignoring the statute of frauds 
and the statute of wills in a too liberal pol- 
icy of allowing the title to real estate to 
be questioned or ordered transferred from 
one party to another on evidence which is 
wholly oral. It is said that there were spe- 
cial equities in the case of Kofka v. Ros- 
icky, 41 Neb. 328, 59 N. W. Rep. 788, 25 L. 
R. A. 207, 43 Am. St. Rep. 685, and in 
Teske y. Dittberner, 63 Neb. 607, 88 N. W. 
Rep. 658, which appealed to the court 
for a relaxation of the rigid ule 
requiring evidence of the clearest and 
most satisfactory character to justify 
a court in decreeing specific perfor- 
mance of an oral contract for the con- 
veyance of real estate ; but, as is well said in 
Kofka v. Rosicky, supra, the statute of 
frauds should not be so rigidly adhered to 
as to accomplish a fraud against one of the 
persons affected by the contract to which it 
is sought to be applied, and the discretion 
of the court ought to be applied to each par- 


ticular case when the general rules and 
principles which govern the court will not 
furnish any exact measure of justice be- 
tween the parties. The statute itself recog- 
nizes the right of a court of equity to estab- 
lish a claim against or a right to a convey- 
ance of real estate by oral evidence in pro- 


viding that. ‘nothing in this chapter 
contained shall be construed to abridge 
the powers of a court of chancery 
to compel the specific performance 


of agreements in cases of part per- 
formance.’ Comp. St. 1905, c. 32, § 6. 
By a series of decisions, ending with Jn re 
Peterson, 111 N. W. Rep. 361, this court has 
firmly established the rule that oral con- 
tracts relating to interests in’ real estate will 
be specifically enforced when the evidence 
establishing such a contract is clear and 
satisfactory. In the case -last cited it is 
said by Mr. Justice Letton: ‘It is impos- 
sible to reconcile the views of the various 
courts of the United States upon the ques- 
tions presented ; but this court has adopted 
the rule in Kofka v. Rosicky, supra, and we 
are content to abide by the doctrine of that 
case as being the most apt to prevent injus- 
tice, and to do equity. In such a case, if the 
trial court, bearing in mind the ease with 
which claims may be presented when the 
other party to the alleged contract is dead, 
carefully scrutinizes the evidence and 
weighs the same, taking fully into consid- 
eration the nature of the claims and the 
known inaccuracy of memory with refer- 
ence to oral statements made years before 
the time of the trial, we think the evil con- 
sequences to estates which may accrue and 
which the counsel for the defendant so 
strongly set forth may be greatly mini- 
mized. The difficulty of proving contracts 
made many years before, when the lips of 
both participants are sealed, one by death 
and the other by the law, operates to the 
, disadvantage of the claimant and it may 
prevent a just recovery in as many cases as 
the ease with which claims may be trumped 
up may operate to spoliate estates.’ That 
this court does not stand alone in the rule 
adopted is shown from the following cases: 





Rhodes v. Rhodes, 2 Sand. C. (N. Y.) 305; 
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Winne v. Winne, 166 N. Y. 263, 59 N. E. 
Rep. 832, 82 Am. St. Rep. 647; Twiss v. 
George, 33 Mich. 253; Svanburg v. Fos- 
seen, 75 Minn. 350, 78 N. W. Rep. 4, 43 
L. R. A. 427, 74 Am. St. Rep. 490; Brin- 
ton ‘vy. Vancott, 8 Utah, 480, 33 Pac. Rep. 
218; Davies v. Cheable, 31 Wash. 168, 71 
Pac. Rep. 728; McCullom vy. Mackrell, 13 
S. D. 262, 83 N. W. Rep. 255; Bryson v. 
McShane, 48 W. Va. 126, 35 S. E. Rep. 
848, 49 L. R. A. 527; Howe v. Watson, 179 
Mass. 30, 60 N. E. Rep. 415.” 








NOTES OF IMPORTANT DECISIONS. 


MASTER AND SERVANT—DUTY OF MAS- 
TER TO WARN SERVANT OF DANGER OF 


EMPLOYMENT—ASSUMPTION OF RISK 
BY SERVANT.—In the case of Heffer- 


man v. Fall River lron Works Co., 83 N. E. 
Rep. 5, the Massachusetts Supreme Judicial 
Court sustains the’ well-known doctrine of the 
duty of the master to disclose to the servant 
the dangers incident to his employment. Plain- 
tiff was hired to work as a laborer for defen- 
dant. He was set to work cleaning the cylinders 
of cards which were being set up in the mill. 
The “licker-in,” as it was called, was covered 
with paper, and plaintiff testified that he did 
not know what it was. In attempting to clean 
the cylinder as he had been instructed to do, 
the stick which plaintiff was using slipped, and 
his hand went down between the “licker-in” 
and the cylinder, resulting in the injuries com- 
plained of. A verdict was directed for defen- 
dant. In reviewing the _ evidence, the 
court says that there was evidence warrant- 
ing a finding by the jury of due care on the 


part of plaintiff and of “negligence on the 
part of the defendant in failing to warn or in- 


struct him of the danger when he was set to 
work on the card on which he was injured. 
* * * There was evidence tending to show 
that the plaintiff was cleaning the cylinder in 
the manner in which he had been told to clean 
it, so far as any instruction at all had been 
given him, and we do not see, therefore, how 
it could be ruled as a matter of law that he 
assumed the risk. According to his testimony ne 
did not know or appreciate the danger, and 
unless he did he could not be said to have as- 





sumed it. How much weight his testimony was 
entitled to was, of course, for the jury to say.” 

This decision is in line with a long line of 
decisions holding the master in duty bound 
to warn the servant of the dangers of the em- 
ployment, for, as is aptly said, the servant 
cannot be said to assume a risk of which he is 
ignorant. Had the jury found that plaintiff had 
been warned of the dangers incident to his em- 
ployment, an instruction that he had assumed 
the risk would have relieved defendant of lia- 
bility. Having failed to warn the servant of 
the dangers of his employment, the master 
must respond in damages. 

The duty of the master is an active duty. It 
has ever been held that the master must keep 
pace with scientific development as it affects 
his business and keep himself and foreman in- 
formed of latent danger, even though it be sci- 
entific information, if it be readily attainable. 
Hyrell v. Swift & Co., 78 Mo. App. 39. 





MUTUAL BENEFIT INSURANCE—SUI- 
CIDE—BY-LAWS AS FORMING PART OF 
THE CONTRACT OF INSURANCE.—A ques- 
tion of interest to fraternalists is discussed in 
Benes v. Supreme Lodge, Knights and Ladies 
of Honor (Ill.), 83 N. E. Rep. 127. The 
benefit certificate sued on provided that if the 
member should comply with all laws of the so- 
ciety then in force, or that should afterwards 
be enacted, the society would pay a specified 
sum upon his death. A law of the society 
provided that if any person died by his own 
hand within five years after becoming a mem- 
ber, the certificate should thereby be rendered 
void. In this case, the member was shown not 
to have known of this law. He died by his own 
hand within five years, and suit was brought on 
the benefit certificate. The certificate was held 
void, the court saying: “Persons belonging to 
a mutual benefit association, or a _ fraternal 
beneficiary society, as it is denominated by 
our statute, are conclusively presumed to know 
what the provisions of the laws adopted by the 
association are, where such laws are a part of 
the contract of insurance. Such an associa- 
tion is founded upon the mutual rights and 
obligations of all its members, and if a bene- 
ficiary could be permitted to recover in a man- 
ner other than according to the written terms 
of the contract which those insured enter into, 
mutuality among the members would soon 
cease.” Citing, Bacon on Benefit Societies (3rd 
Ed.), par. 81, and May on Insurance, vol. 2, 
par. 552. 
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EQUITY FOLLOWS THE LAW. 





In the general revival of interest in the 
time-honored maxims of law as constituting 
datum-posts by which our courts are to be 
directed, there is a danger that must be 
avoided. That danger consists in a possi- 
ble tendency to take such maxims as touch- 
stones, by the application of which the cor- 
rect solution of any .question treated by 
them can be found. 

It may be true, in a general way, that 
the maxims of law are “the condensed 
good sense of nations,” and that a closer ad- 
herence to them than sometimes takes 
place would be desirable. But the mere 
application of a particular maxim which 
appears to apply to the point at issue is by 
no means sufficient. Often cases may be 
found where their application would be im- 
proper. In some instances those excep- 
tions are so numerous as practically to nul- 
lify the rule, 

One of the most misleading of the ac- 
cepted maxims is, “Aequitas sequitur le- 
gem,” that equity follows the law. (Gilb. 
186) Mr. Pomeroy goes so far as to say 
that “the maxim is in truth operative only 
within a very narrow range; to raise it to 
the position of a general principle would be 
a palpable error. Throughout the great 
mass of its jurisprudence equity, instead of 
following the law, either ignores it or open- 
ly disregards and opposes the law.”? This 
statement, however, is extreme. There 
must, indeed, in view of the fact that law 
and equity are distinct, be vital differences 
between them both in regard to the pro- 
cedure followed and the remedies afforded. 
But to say that equity “either ignores or 
openly disregards and opposes the law’’ is 
misleading, if not positively incorrect. 

A better statement of the scope of courts 
of equity was made by the English Court 
of Chancery. “The discretion which is ex- 
ercised here is to be governed by the rules 
of law and eyuity, which are not to oppose, 
but each in its turn to be subservient to the 
other ; this discretion in some cases follows 


(1) Equity Jurisprudence, 3rd ed. sec. 427. 





the law implicitly, in others assists it and 
advances the remedy; in others again ii 
relieves against the abuse or alloys the rigor 
of it, but in no case does it contradict or 
overturn the grounds or principles thereof, 
as has been sometimes ignorantly imputed 
to this court.”* Moreover, as Chancellor 
Talbot has said, “There are instances in- 
deed in which a court of equity gives a rem- 
edy where the law gives none.” This state- 
ment is, however, thus qualified, “Where a 
particular remedy is given by the law and 
the remedy is bounded and circumscribed 
by particular rules, it would be very improp- 
er for this court to take it up where the law 
leaves it, and to extend it further than the 
law allows.” Such is the fact where no ex- 
traordinary circumstances exist calling for 
the interposition of equity. But where in- , 
justice would be done by the application of 
the ordinary rules of law, then, as will be 
seen later, equity will ‘‘relieve* against the 
abuse” of law. 

Though, as was pointed out, a court of 
equity often gives a remedy where a court 
of law would refuse it, it is fundamental 
that it neither creates rights nor affects 
rights already established by law.* 

There are two broad classes of cases in 
which the maxim under consideration is ap- 
plied. Where the jurisdiction of equity is 
concurrent with law, equity is in general 
bound by the established rules of law. But 
where equity has exclusive jurisdiction, it 
will in general follow the rules of law ap- 
plicable, but is not bound by them.‘ 

As an example of the application of the 
rule in the former class, the Supreme Court 
of the United States has held,® that where 
a contract made by a municipality is void at 
law as being ultra vires, a court of equity 
has no power to enforce it, nor may such 
court modify it so as to make it legal and 
then enforce it, except where fraud or mis- 
take is shown. 

In regard to set-offs equity will also fol- 


(2) Sir Jos. Jekyll in Cowper v. Cowper, 2 
P. Wms. 753. 

(3) Magniac v. Thompson, 15 How. 299. 

(4) Snell, Principles of Equity, p. 17. 

(5) Hedges v. Dixon Co., 150 U. S. 182. 
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low the law. But in certain circumstances 
equity will allow a set-off where it would 
not be allowed at law. Thus where debts 
are not mutual a court of equity will yet per- 
mit a set-off where irremediable injustice 
would otherwise be wrought.* Insolvency 
has been held in several cases to constitute 
ground for equitable set-off.” 

The principle is settled that where 
legal estates are concerned equity will fol- 
low the law relating to the canons of des- 
cent. Thus the English Court of Chan- 
cery will always follow the law relating to 
primogeniture, though the rule there in- 
volved is utterly antagonistic to the princi- 
ples of equity, in that it gives the whole es- 
tate to the oldest son, leaving the other chil- 
dren portionless. But that court will some- 
times avoid the rule though with a disclaim- 
er of any intention of violating legal prin- 
ciples. Thus, to quote the example given 
by Mr. Snell,* if an oldest son should pre- 
vent his father from executing a proposed 
will devising one estate to a younger broth- 
er, by promising to convey such estate to 
such younger brother, and the estate should 
accordingly descend at law to the oldest son, 
a. court of equity will interpose and say, 
“True it is, you, the oldest son, have the 
estate at law, in other words, the legal es- 
tate; that we don’t deny or interfere with, 
but precisely because you have it, you will 
make a convenient trustee for your younger 
brother, who is in our opinion, equitably en- 
titled to it.” 

Likewise where equitable estates are con- 
cerned, courts of equity will in general ad- 
here to rules of law applying, while refus- 
ing to be bound by them.® In accordance 
with this principle the English courts held 
at an early day that a use in fee would des- 
cend according to the same rules as a legal 
estate in fee, and that the husband would 
be entitled to curtesy in such a use. Dower 
proceedings are also generally decided ac- 
cording to rules of law.’® 


(6) Brewer v. Norcross, 17 N. J. Eq. 226. 

(7) Doane v. Walker, 101 Ill. 643; Dade v. 
Irwin, 43 U. S. 383. 

(8) Equity, p. 18. 

(9) Cowper v. Cowper, 2 P. Wms. 751. 

(10) Ocean Beach Ass’n v. Brinley, 34 N. J. 


Eq. 438. 





In the case of trust deeds equity will or- 
dinarily observe the rules of law in con- 
struing the words of limitation found there- 
in. + “In general, in courts of equity the 
same construction and effect are given to 
perfect trust estates as are given by courts 
of law to legal estates. The incidents, pro- 
perties and consequences of the estates are 
the same. The same restrictions are ap- 
plied as to creating estates and bounding 
perpetuities and giving absolute dominion 
over property.’7! But where the trust es- 
tate is still executory and it appears that 
the parties intended that the rules of law 
should not apply, a court of equity will 
follow the rules of law only where the in- 
tentions of the parties can at the same time 
be fulfilled. 

The maxim is most commonly invoked 
in connection with statutes of limitation. 
Those statutes expressly apply only to legal 
actions. But from the earliest times equity 
has acted in accordance with such statutes. 
Lord Redesdale remarked in one case, “I 
think it is a mistake in point of language to 
say that courts of equity act merely by 
analogy to the statutes; they act in obedi- 
ence to them.’? That is ordinarily true 
where equity has jurisdiction concurrently 
with courts of law. Thus in an early New 
York case the court observed that “Where 
there is a concurrent jurisdiction in the 
courts of law and equity the rule must be 
the same, and the statute of limitations 
may be pleaded with the same effect in the 
one court as in the other.”** But its falsity in 
regard to matters exclusively within the 
scope of equity is apparent when one con- 
siders the frequent variations from the 
terms of the statute. 

Circumstances often occur when equity 
will relieve against the operation of the 
statute.1* Frequently by reason of laches 
equity will abridge, though it will seldom 
extend the period fixed by the statute. The 
operation of the rule has been well ex- 


(11) Dibrell v. Carlisle, 48 Miss. 691. 

(12) Hovendon v. Annesley, '2 Sch. & Lef. 625. 

(13) Murray v. Coster, 20 Johns, 576, 585. 

(14) Meath v. Phillips Co., 108 U. S. 553; Wil- 
liamson v. Monroe, 101 Fed. Rep. 322. 
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plained by Judge Sanborn. “Under ordin- 
ary circumstances a suit in equity will not 
be stayed for laches before, and will be 
stayed after, the time fixed by the analo- 
gous Statute of limitation at law; but if un- 
usual conditions or extraordinary circum- 
stances make it inequitable to allow the 
prosecution of a suit, after a briefer, or to 
forbid its maintenance after a longer pe- 
riod than that fixed by the statute, the 
chancellor will not be bound by the statute, 
but will determine the extraordinary case 
in accordance with the equities which con- 
dition it. The practical result is that a 
suit in equity for relief on the ground of 
fraud would not be barred by laches in the 
state of Colorado in less than three years 
after the discovery of the fraud, unless un- 
usual circumstances made it inequitable to 
allow its prosecution. Some of the circum- 
stances which would induce a court of equi- 
ty to apply the doctrine of laches in a short- 
er time than that fixed by the statute are, 
the destruction of the muniments of title, 
the death or removal of the parties, the 
number of innocent purchasers who may be 
affected, radical changes in the condition 
and value of the property and its specula- 
tive character.’”*> Where such extraordin- 
ary circumstances exist, the burden is on 
the party wishing to avail himself of them, 
to make them clear to the court. 

The rule has become generally settled 
that direct, acknowledged trusts are not 
subject to limitations prescribed by the 
statute, as between the cestui and the trus- 
tee. But a delay for a considerable length 
of time after discovery of the breach of 
trust may be held a bar. The statute may 
in such case be looked to as a guide in de- 
termining what constitutes laches. Where 
the trust is express and continuing, the stat- 
ute does not run until repudiation or ad- 
verse possession by the trustee and until the 
cestui has knowledge of that fact.’ 

It is common knowledge that originally 
a mortgage conveyed the entire estate to 
the mortgagee, subject to the right of the 


(15) 
(16) 


Kelly v. Boettcher, 85 Fed. Rep. 55. 
Perry, Trusts, sec. 863. 





mortgagor to secure title by repayment of 
the amount of the mortgage within the 
stipulated time. When actions for redemp- 
tion were brought equity ordinarily follow- 
ed the analogy of ejectment, and allowed 
or refused aid, depending on whether or 
not an action in ejectment would . have 
been barred under similar circumstances. 

In foreclosure proceedings a similar rule 
was followed and when an action of eject- 
ment would have been barred, equity pre- 
sumed that the debt had been paid. This 
presumption might, however, be disproved 
by showing that no payment had been 
made, or that facts existed which would 
have suspended the running of the statute 
at law.17 In a number of states statutes 
have been passed which require that the 
statute of limitations be followed in all 
suits in equity. 

In chancery practice the rules govern- 
ing the admissibility and weight of evi- . 
dence are the same as in law, except where 
affected by the peculiar methods of proce- 
dure that obtain in those courts. The 
claim is sometimes made that a different 
construction will be put on an instrument 
in a court of equity from that attached to 
it in law. There seems to be no valid 
foundation for the claim. Speaking on this 
point Lord Esher has said, “the idea 
seems to me to be monstrous; and as to 
a matter being called immoral and dishonest 
in one court and moral and honest in an- 
other, if the law were so, I should consider 
it perfectly hateful that a man should be 
branded with fraud or dishonesty accord- 
ing to the court in which his adversary 
brought the suit. It seems to me to be 
equally absurd and ridiculous to suppose 
that the same words in the same contract 
should be held to have one meaning in a 
court of law, and another in a court of 
equity.”2® It is but natural that no such 
differences should exist. The rules of evi- 
dence, though often arbitrary and artifi- 
cial, were never hampered by the artificial 
forms into which actions were forced in 


(17) 
(18) 


Hughes v. McIntyre, 8 Met. 87. 
Henley v. Phillips, 2 Atk. 48. . 
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early times, requiring the establishment of 
a new branch of the judiciary in order that 
downright injustice might not be done. 
It is hoped that this review of the par- 
ticular maxim considered has made it clear 
that something more than a bare knowledge 
of the language of a maxim is necessary in 
order that its application shall be particu- 
larly helpful. It is well to have datum- 
posts, by which we may direct our course, 
but an absolute reliance on them is apt to 
lead to dire results. We may agree with 
Mr. Hughes that “From datum-posts the 
lawyer must start if he would unlock the 
philosophy of the law.”*° But there is a 
danger that a lawyer may conclude that by 
resurrecting a maxim he ipso facto un- 
locks the philosophy of the law. A knowl- 
edge of the growth of our law and a ree- 
ognition of the interdependence of its prin- 
ciples will ever remain the vital essential to 
a correct application of its rules, and with- 
out the possession of this, a knowledge of 
oracuiar datum-posts will be but a mislead- 


ing will-o-the-wisp. 
ROBERT L. McWILLIAMS. 
Spokane, Wash. 


(19) In re Terry & White’s Contract, 32 Ch. 
Div. 21. 


(20) 64 Cent. L. J. 129, -131. 








BAILMENT—CONTRACT OF HIRE. 
GRADY v. SCHWEINLER. 


Supreme Court of North Dakota, Nov. 13, 1907. 


A contract of hire between bailor and bailee 
that the bailee will return a stallion in as good 
condition as when received or pay for it creates 
a liability on the bailee greater than that im- 
posed by law in the absence of a special con- 
tract—that of ordinary care 

Under such a contract, the bailee is liable 
for the-value of a stallion that died of disease 


while in the bailee’s possession, although with- 


out fault on his part. 


MORGAN, C. J.: Plaintiff brings an action 
for damages against the defendant for the 
value of a Stallion delivered by him to the 
defendant on a contract for bailment. The 
stallion was delivered to the defendant for 
serving his mares for the agreed sum of $5 
a foal. The complaint alleges plaintiff’s own- 
ership of the stallion, the value thereof, his 





contract that defendant would return him to 
the plaintiff, and, in case that he should be 
unable to return him, then defendant would 
pay plaintiff the value of said stallion, and 
that plaintiff demanded his return to him or 
payment of the value thereof, which was re- 
fused by the defendant. Judgment is de- 
manded for the sum of $400. The answer ad- 
mits that said stallion was delivered to the 
defendant for the purposes alleged in the 
complaint, but denies that he agreed to pay 
for. said stallion in case of his inability to 
return him upon demand. The answer. fur- 
ther alleges that the stallion was sick when 
delivered to defendant, and that plaintiff 
knew of such sickness, and, that in conse 
quence of such sickness, the stallion died soon 
after his delivery to defendant, without any 
fault or negligence on his part. A jury was 
impaneled, and, at the close of plaintiff’s case, 
the trial court decided a verdict for the de- 
fendant, and judgment was thereafter entered 
on the verdict, and plaintiff has appealed from 
said judgment. 

The only assignments of error relate to the 
action of the court in directing a verdict for 
the defendant. These assignments render it 
necessary to determine plaintiff’s rights un- 
der the contract as set forth in plaintiff’s 
evidence. The motion for a directed verdict 
was based upon the alleged grounds that the 
evidence shows that the stallion died before 
the contract of hire under which he was 
turned over to defendant had terminated 
without any fault or negligence on defend- 
ant’s part, and that the contract of hire was 
not binding on defendant for the reason that 
a return of the stallion became impossible by 
reason of his death without any fault on de- 
fendant’s part. The question is squarely pre- 
sented whether plaintiff can recover under 
the facts, independent of any question of neg- 
ligence or fault on defendant’s part. The 
complaint contains no allegation of fault or 
negligence as a basis for recovery, but is 
framed upon the theory of liability on a con- 
tract of hiring, and in addition, of insurance, 
if the horse was not returned.  Plaintiff’s evi- 
dence was as follows, which must be assumed 
to be true for the purposes of this appeal. 
Plaintiff testified: “He said: ‘I will take 
the horse and return him in as good or better 
shape than I get him, and, if I don’t, I will 
pay for him. I am good for him.’ I agreed 
to let him have the horse to breed his mares 
at $5 a colt, provided he returned the horse 
as he got him, and, if he didn’t, he should 
pay for him. Mr. Schweinler said he would 
take him on those terms, and, if he didn’t re- 
turn him as good as he got him, he would pay 
for him.” A witness for plaintiff testified: 
“Mr. Schweinler said he would fetch the 
horse back in as good condition as he took 
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him, or, if anything happened, he would pay 
for him.” The appellant’s contention is that 
the relative rights of the plaintiff and defend- 
ant, as bailor and bailee, must be determined 
from the contract of bailment, and not by the 
genera! rules of liability under the law of 
bailments. We have no doubt of the correct- 
ness of this contention. Parties are permit- 
ted to make their own contracts in reference 
to their mutual rights and liabilities under 
bailments of property as well as in reference 
to other subjects, but, of course, are not per- 
mitted to contract -in contravention of posi- 
tive law or public policy, and perhaps may 
not in all cases relieve themselves from the 
results of their own negligence. In this case 
the language was positive and unequivocal 
that the bailee was to pay for the horse if 
he was unable to return him for any reason. 
If anything happened to the horse, making a 
return impossible, payment was to be made. 
This language permits of no exceptions, but 
implies an unconditional liability if the horse 
could not be returned. It does not permit 
of the meaning that the horse was to be paid 
for only in case of its loss through the bail- 
ee’s fault or negligence. It creates the bailee 
an insurer of the return of the horse when 
the purposes of the bailment had been accom- 
plished and a return demanded. The authori- 
ties firmly indorse this principle. As stated 
by Shouler in his work on Bailments, § 106: 
“Whatever lawful terms may have been in- 
troduced by their contract for the purpose of 
qualifying the method or risk of performance 
should be given full force, whether expressly 
set forth or only implied.” In Steele v. Buck, 
61 Ill. 343, 14 Am. Rep. 60, the court said: 
“The principle that lies at the foundation of 
the series of authorities, English and Ameri- 
can, on this question, is that the party must 
perform his contract, and, if loss occurs by 
inevitable accident, the law will let it rest 
upon the party who has contracted that he 
will hear it.” In that same case the follow- 
ing was cited with approval: “Where a par- 
ty, by his own contract, creates a duty or 
charge upon himself, he is bound to make it 
good, if he may, notwithstanding any accident 
by inevitable necessity, because he might 
have provided against it by his own contract. 
If a party entered into an absolute contract, 
without any qualifications or specifications, 
and receives from the party with whom he 
contracts the consideration for such engage 
ment, he must abide by the contract, and either 
do the act or pay damages, if liability 
arises from his own direct and positive un- 
dertaking.” In Drake v. White, 117 Mass. 12, 
the court said: “In the present case the par- 
ties have reduced their contract to writing 
and have omitted to attach to the defendant’s 





liability for the property any limitation what- 
ever. On the contrary, their express promise 
is to do one or the other of two things—either 
to return the property specifically, or to pay 
for it in money. There can be no doubt that 
if a creditor sees fit to accept a deposit of 
security upon such terms, and to place him- 
self in the position of an insurer of its safety, 
he can legally do so. It is not difficult to sup- 
pose ‘a case in which the party might find it 
convenient that the business of guarding 
against the risk of fire or other accident 
should be attended to by the depositary. 
But, however that may be, the proper inter- 
pretation of the contract is to be determined 
by the general rules of construction recogniz- 
ed by the law; and, if the parties have im- 
providently made their contract more oner- 
ous than they expected, the difficulty cannot 
be removed by a violation of these rules.” 
In Butler v. Greene, 49 Neb. 280, 68 N. W. 
Rep. 496, the court said: “If the defendant con- 
tracted to keep the watch in the vault of the 
bank, and if it was lost by reason of his fail- 
ure to do so, he was liable without regard to 
the general principles of the law of bailment. 
He had made a contract, and he was liable 
for all damages resulting from his failure 
to perform it. If he had no right to keep the 
watch in the vault, that was his affair, and 
not the bailor’s. The contract was not to 
keep the watch in the vault if the bank per- 
mitted it, but it was absolute; and it was 
the pledgee’s business to see that he had au- 
thority to keep it there. If he had not, he 
should not have made the contract.” See 
also, Hale on Bailments & Carriers, p. 28, 
and cases cited; Lance v. Griner, 53 Pa.. 
204; 5 Cyc. p. 185, and cases cited; Sturm 
v. Boker, 150 U. 8. 312, 14 Sup. Ct. Rep. 99, 37 L. 
Ed. 1093; Harvey v. Murray, 136 Mass. 377; 
Rohrabacher v. Ware, 37 Iowa, 85; Standard 
Brewery v. Malting Co., 171 Ill. 602, 49 N. 
B. Rep. 507; Fairmont Coal Co. v. Jones & 
Adams Co., 134 Fed. Rep. 711, 67 C. C. A. 265; 
Reinstein v. Watts, 84 Me. 139, 24 Atl. Rep. 719; 
Austin v. Miller, 74 N. C. 274. 


Respondent contends that the contract im- 
poses only such liability as the law would 
impose without it. Without ahy special con- 
tract, the law would impose on the defendant 
the duty to use ordinary care, and, in case 
of the death of the animal without defend- 
ant’s fault, he would not be responsible. In 
this case, as we have shown, the contract 
went further, and enlarged the obligations of 
the bailee in respéct to those devolving on 
him where no special ‘contract exists. The 
principle contended for, therefore, has no ap- 
plication. The fact that the horse died while 
in defendant’s possession without his fault 
is not a defense in view of the existing con- 
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tract shown by the evidence and presumed 
to be true for the purposes of this appeal. 
The plaintiff having alleged and proved the 
contract, a breach thereof, demand, and a re- 
fusal to comply therewith, stated a cause of 
action in the complaint, and the same was es- 
tablished by the evidence without any show- 
ing of negligence. 

The judgment is reversed, a new trial 
granted, and the cause remanded for a new 
trial. All concur. 


Note—Contracts of Bailment and of Insurance 
Distinguished.—In this class of cases the courts 
have very generally kept in mind and given 
effect to the intention of the parties. Thus, a 
slave was hired to be kept until a date specified 
in the contract of hire, “to be returned well 
clothed at that time.” The slave was drowned 
without fault of defendants, as shown by the 
evidence. The court held that it was not the 
intention of the parties that defendants should 
be responsible for the death of the slave with- 
out fault on their part. Young v. Bruces, 5 
Litt. (Ky.) 324. To the same effect, also see 
Harris v. Nicholas, 5 Munf. 483. This appears 
to be well settled as the prevailing doctrine of 
the courts on that state of facts. Also McEvers 
v. Steamboat Sangaman, 22 Mo. 187. 

The Massachusetts courts, however, take a 
radical position. In Harvey v. Murray, 136 
Mass. 377, defendants hired a piano, and agreed 
in writing “to return it in as good order as 
when received (customary wear and tear ex- 
cepted.)” The piano was taken to defendant’s 
house and kept in a suitable place until by 
inevitable accident the house was blown over 
and the piano injured. Defendants were held 
liable. This decision has met with criticism in 
other jurisdictions. 

The Doctrine of the Principal Case.—In the 
principal case the undertaking differs from the 
undertakings in the above cases. In the prin- 
cipal case, for the purposes of the appeal, it 
was taken as true that the defendant had agreed 
to return the stud or its equivalent in value. 
Many authorities offer this as the final test of 
a contract of insurance in the case of a bail- 
ment, that the party has undertaken, without 
any limitation whatever upon his liability, to 
return the thing bailed, or its equivalent in 
money. If, as suggested in the pleadings of 
defendant, the horse was sick at the time of 
bailment of a disease that would have resulted 
in death inevitably, it would seem a hard rule. 
It can only be stated, however, that before en- 
tering any contract of insurance a party should 
fully inform himself as to conditions which 
might affect his risk. 








JETSAM AND FLOTSAM. 
STANDARD OIL COMPANY’S POSITION IN THE 
ALTON REBATE CASE. 

We have clearly given the government's po- 
sition in its case against the Standard Oil Com- 
pany and in all fairness it will not be out of 
Place to state the defendant’s position, which 
indeed will be specially interesting to those 
who are speculating on what the supreme court 
of the United States is going to do with that 
$29,000,000 fine. In the January issue of the 





Railway World that -influential trade journal 
presents the Standard Oil Company’s case as 
follows: 

Commissioner Smith vs. the Standard O11 Co.— 
Mr. Herbert Knox Smith, whose zeal in the 
cause of economic reform has been in no wise 
abated by the panic which he and his kind did 
so much to bring on, is out with an answer to 
President Moffett, of the Standard Oil Company 
of Indiana. The publication of this answer, it 
is officially given out, was delayed several 
weeks, “for business reasons” because it was 
not deemed advisable to further excite the 
public mind. which was profoundly disturbed 
by the crisis. Now that the storm clouds have 
rolled by. however, the Commissioner rushes 
again into the fray. 

Our readers remember that the chief points 
in the defense of the Standard Oil Company, as 
presented by President Moffett, were, (1) that 
the rate of six cents on oil from Whiting to 
East St. Louis had been issued to the Standard 
Oil Company as the lawful rate by employees of 
the Alton, (2) that the 18-cent rate on file with 
the Interstate Commerce Commission was @ 
class and not a commodity rate, never being in- 
tended to apply to oil, (3) that oil was ship- 
ped in large quantities between Whiting and 
East St. Louis over the Chicago and Eastern 
Illinois at six and one-fourth cents per hun- 
dred ynounds. which has been filed with the In- 
terstate Commerce Commission as the lawful 
rate, and (4) that the 18-cent rate on oil was 
entirely out of proportion to lawful rates on 
other commodities between these points of a 
similar character, and of greater value, such, 
for example, as linseed oil, the lawful rate on 
which was eight cents. President Moffett also 
stated that thousands of tons of freight had 
been sent by other shippers between’ these 
points under substantially the same conditions 
as governed the shipments of the Standard Oil 
Company. 


This defense of the Standard Oil Company 
was widely quoted and has undoubtedly ex- 
erted a powerful influence upon the public 
mind. Naturally the administration, which has 
staked the success of its campaign against the 
“trusts” upon the result of its attack upon 
this company, endeavors to offset this influ- 
ence, and hence the new deliverance of Commis- 
sioner Smith. 


We need hardly to point out that his rebut- 
tal argument is extremely weak, although as 
strong, no doubt, as the circumstances would 
warrant. He answers the points made by Presi- 
dent Moffett substantially as follows: (1) The 
Standard Oil Company has a traffic department, 
and should have known that the s:x-cent rate 
had not been filed, (2) no answer, (3) the Chi- 
cago and Eastern Illinois rate was a secret rate 
because it read, not from Whiting, but from 
Dolton, which is described as “a willage of 
about 1,500 population just outside of Chicago. 
Its only claim to note is that it has been for 
many years the point of origin for this and 
similar secret rates.” The Commissioner ad- 
mits in describing this rate that there was a 
note attached stating that the rate could also 
be used from Whiting. 

The press has quite general’'y hailed this 
statement of the Commiss:‘oner of Corporations 
as a concPusive refutation of what is evidently 
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recognized as the strongest rebuttal argument 
advanced by the Standard. 

In fact it is as weak and inconclusive as the 
remainder of his argument. The lines of the 
Chicago and Eastern Illinois do not run into 
They terminate at Dolton from which 


Chicago. 
point entrance is made over the Belt Line. 
Whiting, where the oil freight originates, is 


not on the lines of the Chicago and Eastern II- 
linois, which receives its Whiting freight from 
the Belt Line at Dolton. The former practice, 
now discontinued, in filing tariffs was to make 
them read from a point on the line of the filing 
road, and it was also general to state on the 
same sheet, that the tariff would apply to other 
points, e. g., Whiting. The Chicago and East- 
ern Illinois followed this practice in filing its 
rate from Dolton, and making a note on the 
sheet that is applied to Whiting. This was in 
1895. when this method of filing tariffs was in 
common use. 

Now let us see in what way the intending 
shipper of oil could be misled and deceived by 
the fact that the Chicago and Eastern Illinois 
had not filed a rate reading from Whiting. 
Commissioner Smith contends that “conceal- 
ment,” {. e., that this method of filing the rate 
was intended to. mislead intending competitors 
of the Standard Oil Company. Suppose such a 
prospective oil refiner had applied to the In- 
terstate Commerce Commission for the rate 
from Chicago to East St. Louis over the Chica- 
go and Eastern Illinois, he would have been in- 
formed that the only rate filed with the Com- 
mission by this company was 61-4 cents from 
Dolton, and he would have been further in- 
formed, ‘:f indeed he did not know this already, 
that. this rate applied throughout Chicago ter- 
ritory. So that whether he wished to locate 
his plant at Whiting, or anywhere else about 
Chicago, under an arrangement of long stand- 
ing and which applies to all the industrial 
towns in the neighborhood of Chicago, he could 
have his freight delivered over the Belt Line to 
the Chicago and Eastern Illinois at Dolton and 
transported to East St. Louis at a rate of 61-4 
cents. Where then is the concealment which 
the Commissioner of Corporations makes so 
much of. Any rate—from Dolton on the East- 
ern Illinois or Chappell on the Alton, or Har- 
vey on the Illinois .Central, or Blue Island on 
the Rock Island, applies throughout Chicago 
territory to shipments from Whiting, as to ship- 
ments from any other point in the d‘strict. So 
far from the Eastern Illinois filing its rate from 
Dolton in order to deceive the shipper it is the 
Commissioner of Corporations who either be- 
trays his gross ignorance of transportation cus- 
toms in Chicago territory or relies on the public 
ignorance of these customs, to deceive the pub- 
lic too apt to accept unquestioningly every 
statement made by a government official as 
necessarily true, although, as in the present in- 
stance a careful examination shows these state- 
ments to be false. 

The final point made by President Moffett 
that other commodities of a character similar 
to oil were carried at much lower rates than 18 
cents, the Commissioner of Corporations dis- 
cusses only with the remark that “the ‘reason- 
ableness’ of this rate is not in question, The 
question is whether this rate constituted a dis- 
crimination as against other shippers of oil,” 
and he also makes much of the failure. of Presi- 
dent Moffett to produce before the grand jury 





evidence of the alleged illegal acts of which 
the Standard Oil official said that other large 
shippers in the territory had been guilty. Con- 
sidering the fact that these shippers included 
the packers and elevator men of Chicago the 
action of the grand jury in calling upon Presi- 
dent Moffett to furnish evidence of their wrong- 
doing may be interpreted as a demand for an 
elaboration of the obvious but the fact that a 
rate-book containing these freight rates for 
other shippers was offered in evidence during 
the trial and ruled out by Judge Landis, was 
kept out of sight. President Moffett would not, 
of course, accept the invitation of the grand 
jury, although he might have been pardoned if 
he had referred them to various official investi- 
gations by the Interstate Commerce Commission 
and other departments of the Government, 

Standard Oil Company’s Offense Purely Tech- 
mical—We come back therefore, to the conclu- 
sion of the whole matter, which is that the 
Standard Oil Company of Indiana was fined an 
amount equal to seven or eight times the value 
of its entire property, because its traffic de- 
partment did not verify the statement of the 
Alton rate clerk, that the six-cent commodity 
rate on oil had been properly filed with the In- 
terstate Commerce Commission There is no evi- 
dence, and none wa: introduced at the trial, 
that any shipper of oil from Chicago territory 
had been interfered with by the eignteen-cent 
rate nor that the failure of the Alton to file 
its six-cent rate had resulted in any discrimi- 
nation against any independent shipper,—we 
must take this on the word of the commissioner 
of corporations and of Judge Landis. Neither 
is it denied even by Mr. Smith that the “inde- 
pendent” shipper of oil wnom he pictures as be- 
ing driven out of business by this discrimination 
of the Alton, could have shipped all the oil he 
desired to ship from Whiting via Dolton over 
the lines of the Chicago and Eastern Illinois 
to East St. Louis. In short, President Moffett’s 
defense is still good, and we predict, will be 
so declared by the higher court. 

The Standard Oil Company has been charged 
with all manner of crimes and misdemeanors. 
Beginning with the famous Rice of Marietta, 
passing down to that apostle of popular liber- 
ties, Henry Demarest Lloyd, with his Wealth 
Against the Commonwealth, descending by easy 
stages to Miss Tarbeli’s offensive personalities, 
we finally reach the nether depths of unfair 
and baseless misrepresentation in the report of 
the commissioner of corporations. The Stand- 
ard has been charged with every form of com- 
mercial piracy and with most of the crimes on 
the corporation calendar. After long years of 
strenuous attack, under the leadership of the 
President of the United States the corporation 
is at last dragged to the bar of justice to an- 
swer for its misdoings. The whole strength 
of the government is directed against it, and at 
last, we are told, the Standard Oil Company is 
to pay the penalty of its crimes, and it is finally 
convicted of having failed to verify the state- 
ment of a rate clerk and is forthwith fined a 
prodigious sum, measured by the car. Under 
the old criminal law, the theft of property 
worth more than a shilling was punishable by 
death. Under the interpretation of the inter- 
state commerce law by Theodore Roosevelt and 
Judge Kenesaw Landis, a technical error of a 
traffic official is made the excuse for the con- 
fiscation of a vast amount of property. 
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HUMOR OF THE LAW. 





Hon. J. B. Wall, judge of the Sixth Judicial 
Circuit of the State of Florida, sends us the fol- 
lowing good story: 

When I attended the second term of court 
after my admission to the bar, writes Judge 
Wall, I was employed by one David Thompson 
to assist in the prosecution of a young man 
named Elias Louis, indicted for maliciously 
killing Thompson's hog. The parties were all 
strangers to me, and Louis was defended by the 
two leaders of the local bar. The state attorney 
turned over the prosecution to me and T started 
in with all the confidence of a green hand. With 
Thompson's testimony I made out an over- 
whelming case against Louis, but the case 
hinged entirely on his evidence. The attorneys 
for the defendant made a vicious assault on 
Thompson's reputation for veracity. I told my 
client it would be necessary to bolster up his 
reputation and sent him out to look for wit- 
nesses for that purpose, 

About the time the judge was urging me to 
proceed, Thompson returned to the court room 
with the information that he could only find one 
witness, a neighbor of his, named Stone, but 
that he was all right. Relying on Thompson's 
assurance, I placed Stone on the stand and pro- 
pounded to him the usual questions as to his 
acquaintance with Thompson and knowledge of 





his reputation for veracity, which being answer- 
ed satisfactorily, I said: “Mr. Stone, from 
your knowledge of Mr. Thompson’s reputation 
for truth and veracity in the community in 
which he lives, would you believe him on oath?” 
You can imagine my feelings when, after a 
moment’s hesitation, the reply came: ‘Well, 
Squire, I would. I am bound to believe any 
man on oath, but I expect that I am the only 
man in this county who knows Dave Thompson, 
who would believe his oath.” 


The Census Taker: 

“Your name, mum?” 

*I don’t know.” 

“Beg pardon, mum?” 

“I’ve been divorced. At present my name is 
Mrs. Jones in this State. In several States it is 


Miss Smith, my maiden name, and in three 
States it is Mrs. Brown, my first husband's 
name.” 


“This your residence, mum?” 

“T eat and sleep here, but I have a trunk in 
a neighboring state, where I am getting a dl- 
vorce from my present husband.” 

“Then you're married at present?” 

“I’m married in Texas, New York and Mas- 
sachusetts; divorced in South Dakota, issou- 
ri, Alaska, Oklahoma, and California; a biga- 
mist in three other States, and a single one in 
eight others.”—Chicago Law Journal. 
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1. Aecident Insurance—Injury or Disease.— 
Plaintiff having been injured while operating 
a mower, and the injury having developed trau- 
matic neutritis, such affection did not constitute 
a disease within an accident policy providing 
for a lesser liability for injuries of which there 
was no external mark arising from disease,— 
Kenny v. Bankers’ Acc. Ins. Co. of Des Moines, 
Iowa, 113 N. W. Rep. 566. 

2. Adverse Possession — Color of Title. — 
That a party took possession of land, record- 
ed his deeds, and made entry on the book show- 
ing what property he owned, held such posses- 
sion as establishes possession under color of 
title—Glos v. Wheeler, Ill., 82 N. E. Rep. 234. 

3. Appeal and Error—Determination. — An 
equity case after reversal by the supreme court, 
Where no final decree is rendered, held to stand 
as any suit in equity betwecn the submission 
and ertry of the decree for such decision as 
should be entered on the pleadings and evidence. 
—Hegle v. Smith, Iowa, 113 N. W. Rep. 556. 

4. Examination of Transcript—Where a 
party has not properly briefed his case on ap- 
peal, the court is under no duty to examine the 
transcript or search for authorities to sustain 
the case of the party in default.—Silver Moun- 
tain Mine Co. v. Anderson, Colo., 92 Pac. Rev. 
226. 


». 








Motion for New Trial.—The ground in 
a motion for a new trial that the court admit- 
ted, over objection, improper testimony, is broad 
enongh to include an exception to a refusal to 
strike out objectionable testimony.—Chicago 
Union Traction Co. v. Giese, Ill., 82 N. E. Rep. 
232. 

“6 Objections Not Raised Below.—A claim 
that the right of the surviving wife to an al- 
lowance for support from the estate of her de- 
ceased husband created a necessity for adminis- 
tration held waived.—Goldstein v. Susholtz, 
Tex., 105 S. W. Rep. 219. 

7.——Who May Assert Error.—Where defend- 
ants were entitled to a verdict for $200 on their 
counterclaim, plaintiffs cannot complain that 
the jury erroneously awarded defendants $1 
only.—Landreth v. Carey, Iowa, 113 N. W. Rep. 
545 

8. Attrzechment—Liens.—An attachment lien 
prevails over a prior unrecorded deed unless 
the creditor prior to the levy had notice of the 
deed, and it is immaterial whether the creditor 
had examined the records as to the debtor's ti- 
tle —Paris Grocer Co. v. Burks, Tex., 105 S. W. 
Rep, 174. 

9. Attorner and Cilient—Disbarment.—Mist+ 
conduct of an attorney necessary to sustain a 
judgment of disbarment need only show that he 
is unfit to discharge the duties of his office, 
though it may not render him liable to crimi- 
nal prosecution, and be outside his professional 
dealings.—Underwood v. Commonwealth, Ky., 
105 S. W. Rev. 151. 

10. Right to Dismiss Suit—An attorney 
cannot compel the dismissal of a cause against 
the objection of opposite counsel because of a 
settlement, but the settlement must be pleaded 
in bar of the further prosecution of the case.— 
Miedreich v. Rank, Ind., 82 N. E. Rep. 117. 











11.——Scope of Authority—Where a defense 
in an action is based on the alleged want of 
authority of plaintiff’s attorney to give a cer- 
tain notice, the burden was-on defendant to 
prove such want of authority.—Nolan v. St. 
Louis & S. F. R. Co., Okl., 91 Pac. Rep. 1128. 

12. Bankruptey—<Action in State Court. — 
One may maintain replevin in a state court 
to obtain possession of the property of a bank- 
rupt after an adjudication in bankruptcy, but 
before anything else has been done to obtain 
Possession of his property in the federal courts. 
—Ayers v. Farwell, Mass., 82 N. E. Rep. 35. 

13. Discharge.—A discharge in bankruptcy 
is a complete bar to an action of indebitatus 





assumpsit.—Nelson v. Petterson, Ill., 82 N. E. 
Rep. 229. 
14, Effect of Appointment of Trustee. — 





Under Bankr. Act c. 541, sec. 70, no other act 
than the filing of the petition and the appoint- 
ment and qualification of the trustee is required 
to vest title of the bankrupt’s estate in his 
trustee.—Hough v. City of North Adams, Mass., 
82 N. E. Rep. 46. 

15. Exemptions.—Members of a bankrupt 
partnership held not entitled to exemptions out 
of the partnership property, under the law of 
North Carolina, where objection was made by 
other partners.—In re J. M. Monroe & Co., U. S. 
D. C., E. D. N. Car., 156 Fed. Rep. 216. 

_ 16. Fraudulent Transfers.—Mere grounds 
of suspicion on the part of the creditors that the 
debtor is insolvent is insufficient to avoid a 
payment .to such creditor, though it has the 
effect of giving him a preference.—Mackel v. 
Bartlett, Mont., 91 Pac. Rep. 1064. 

17. Homestead Exemption.—The court of 
bankruptcy held empowered to sell the bank- 
rupt’s homestead and make the allotment out 
of the proceeds.—In re Paramore & Ricks, U. S. 
D. C., E. D. N. Car., 156 Fed. Rep. 208. 

18. Mortgages.—Mortgages by manufactur- 
ing corporation to secure bonds held not good 
against trustee in bankruptcy as to shifting 
'stock, ,.where possession by mortgagee was 
taken one day after the default and three 
days before bankruptcy, proceedings.—Zartman 
v. First Nat. Bank, N. Y., 82 N. E. Rep. 127. 

‘19. Partnerships.—A mortgave executed by 
an insolvent partnership on its property. with- 
in four months prior to its bankruptcy, to secure 
the individual debt of a partner, is voidable as 

















against p&Artnership crediters—In re W. J. 
Floyd & Co. U. S. D. C. E. D. N. Car., 156 
Fed. Rep. 206. 

20. Preferences.—In determining the ques- 





tion of a bankrupt’s insolvency at the time he 
made a payment to a creditor as bearing upon 
the question of his intent to give a preference, 
his property should be taken at a fair valua- 
tion. and not at the amount it afterward 
brought when sold at auction by the trustee in 
bankruptcy.—Rutland County Nat. Bank sv. 
Graves, U. S. D. C., D. Ver., 156 Fed. Rep. 168. 

21. Summary Seizure of Property.—Power 
of court of bankruptcy to direct the summary 
seizure of property in the possession of third 
persons discussed.—In re Sunseri, U. S. D. C.,, 
W. D. Pa., 156 Fed. Rep. 103. 


22. Benefit Societies—Liability for Injury to 
Member in Initiation.—The Supreme Tent of 
the Knights of the Maccabees of the World 
held liable for injuries received by a member 
initiated into subordinate tent under the rit- 
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ual established by the Supreme Tent.—Thomp- 
son v. Supreme Tent of Knights of the Macca- 
bees of the World, N. Y., 82 N. E. Rep. 141. 

23._—-Payment of Assessments.—A benefit 
society held estopped to claim a forfeiture of a 
member’s certificate by reason of his failure to 
pay an assessment on the day it was due.—Mor- 
gan v. Independent Order of Sons and 
Daughters of Jacob of America, Miss., 44 So. 
Rep. 791. 

24. Breach of Marriage Promise—Fraud.— 
Mere silence of a woman, without inquiry by the 
man she is engaged to, though concealing mat- 
ters which would have broken the engagement 
if known, held not fraud.—Colburn v. Marble, 
Mass., 82 N. E. Rep. 28. 

25. Bridges—Costs Between City and County. 
—A city having reconstructed a bridge wholly 
within its limits connecting a street, which was 
also a principal county highway, held entitled 
to recover from the county a reasonable por- 
tion of the cost.—City of Flemingsburg  v. 
Fleming County, Ky., 105 S. W. Rep. 133. 

26. Brokers—Performance of Service.—A 
broker for the purchase: of real estate can- 
not call on his employer to come to the place 
of business of the vendor and there make the 
contract or negotiate for its terms.—Logan v. 
MeMullen, Cal., 87 Pac. Rep. 285. 

27. Cancellation of Instruments—Deed by 
Insane Person.—Where one of the complainants 
in a bill to cancel deeds was of unsound mind 
and had been adjudged insane prior to the fil- 
ing of the bill, laches cannot be imputed to her, 
nor can she be charged with fault in the omis- 
sion of necessary parties.—Abernathie v. Rich, 
Ill., 82 N. E. Rep. 308. 

28. Undue Influence.—Where -no confiden- 
tial retation existed between a grantor and a 
grantee, no presun:ption against the validity of 
the deed on the ground of undue influence 
arises.—Ripperdan v. Weldy, Cal., 87 Pac. Rep. 
276. 

29. Carriers—Limiting Liability.—A pro- 
vision in an express receipt limiting the car- 
rier’s liability to $50 in case the value of prop- 
erty is not disclosed held valid and binding on 
the shipper.—DeWolff v. Adams Express Co., 
Md., 67 Atl. Rep. 1099. 

30. Champerty and Maintenance—What Con- 
stitutes.—A contract by which a citizen agreed 
to pay the expenses of an appeal by a city to 
the Supreme Court in a liquor prosecution held 
not champertous, where there was no agree- 
ment to share the proceeds of the litigation.— 
Brush v. City of Carbondale, Ill., 82 N. E. Rep. 
252. 

31. Constitutional Law—Evyual Protection of 
Law.—No man can be condemned in his rights 
of property or his rights of person, without be- 
ing duly cited to answer, or being heard, or hav- 
ing an opportunity to be heard.—Gillett v. 
Romig, Okla., 87 Pac. Rep. 325. 

32.——Obligation of Contracts.—While a state 
which has admitted a foreign corporation to the 
right to do business therein has power to with- 
draw such permission at pleasure, the exercise 
of such power is subject to the limitation that 
where the corporation has been granted a fran- 
chise in the nature of a contract it is pro- 
tected from impairment by the contract clause 
of the national constitution.—Chicago, R. I. & 
P. Ry. Co. v. Ludwig, U. S. C. C., E. D. Ark., 156 
Fed. Rep. 152. 








33. Contracts—Damages for Breach.—A city, 
having broken its contract to permit plaintiff to 
prosecute a suit in its name to a decision of 
the Supreme Court, by discontinuing the suit, 
held liable to plaintiff for the amount of his 
expenditures on the faith of such contract.— 
Brush v. City of Carbondale, Ill., 82 N. E. Rep. 
252. 

34. Parties Liable-—Where plaintiff 
an engineering company for services rendered, 
he cannot join as defendants parties because 
of an alleged agreement to share in the ex- 
pense.—Cozzens v. American General Engin- 
eering Co., 106 N. Y. Supp. 548. 

35. Corporations—Advertising Matter. — A 
letter written by a corporation held not ad- 
vertising matter within the statute prohibiting 
a corporation using advertising matter without 
having the word “incorporated” thereon.—T. J. 
Moss Tie Co. v. Commonwealth, Ky., 105 S. W. 
Rep. 163. a 

36. Amendment of Charter.—A reservation 
in a corporate charter or in the general law of 
power to amend or repeal held to place under 
legislative control all rights derived from the 
state, but not rights not constituting a part of 
the contract of incorporation.—Lawrence _ v. 
Rutland R. Co. Vt., 67 Atl. Rep. 1091. 

37. Consolidation.—The rule that a corpor- 
ation is an entity separate and distinct from its 
stockholders will be disregarded when invoked 
in support of an end subversive of the policy of 
the state.—Soéuthern Electric Securities Co. v. 
State, Miss., 44 So. Rep. 785. 

38. Implied Power to Lease.—Where a pri- 
vate corporation finds it cannot continue opera- 
tions, it may lawfully lease its entire property 
for a term of years.—Anderson v. Shawnee 
Compress Co., Okla., 87 Pac. Rep. 315. 

39. Rights of Preferred Stockhnolder.—Ae 
holder of preferred stock is not a creditor of 
the corporation, but a shareholder, with the 
same rights as a common shareholder, except 
as they are limited by the statute and his con- 
tract. and the additional rights to have his div- 
idends paid and his stock redeemed in prefer- 
ence te the common shareholder.—Grover  v. 
Cavanaugh, Ind., 82 N. KF. Rep. 104. 


40. Courts—School Tax Levy.—A mandamus 
proceeding to determine whether the board of 
school inspectors or a city council was author- 
ized to fix a school tax levy held not appealable 
direct to the Supreme Court as relating to 
revenue.—People v. City Council of Peoria, IIl., 
82 N. E. Rep. 225. : 

41. Covenants—Warranty Against Incum- 
brances.—Where, under the statute reguiating 
drainage assessments, an assessment was a lien 
on land at the time of the execution of the con- 
tract of sale and deed, such assessment con- 
stituted a breach of warranty against incum- 
brances.—Pierse v. Bronnenberg’s Estate, Ind., 
82 N. E. Rep. 126. 


42. Criminal Evidence—Objections. — Where 
particular grounds of objection to evidence are 
not well taken, an assignment of error based 
thereon will be unavailing, particularly where 
it appears from the record that no harm could 
have resulted from the admission of the evi- 
dence.—Sims v. State, Fla., 44 So. Rep. 737. 


42. Criminal Law—Judicial Notice. — The 


court will take judicial notice that the county 
where a sale was charged to have been made 
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was a prohibition county.—Irby v. State, Miss., 
44 So. Rep. 801. 


44.——Summary Conviction.—On a summary 
conviction before a magistrate without a jury 
the record must show on its face everything 
necessary to a legal conviction.—State v. Han- 
kins, N. J., 67 Atl. Rep. 1057. 

45. Criminal Trial—Conduct of Jury.—That 
the jury, on a trial for murder, retired to con- 
sider their verdict, took with them a shirt used 
in the argument but not introduced in evidence, 
held not ground for a new trial.—Vasquez v. 


State, Fla., 44 So. Rep. 739. 

46.——Confessions.—A confession by a person 
accused of crime is presumed to be voluntarily 
made until the contrary is shown.—Thurman v. 
State, Ind., 82 N. E. Rep. 64. 

47. Instructions.—An instruction on a 
criminal trial, “you will bring to bear upon the 
consideration of the evidence in this case, in 
addition, all that common knowledge of men 
and affairs which you, as reasonable men, have 
and exercise in the everyday affairs of life,” held 
not erroneous.—Marshall v. State, Fla., 44 So. 
Rep. 742. 

48. Verdict.—While a verdict in a crim- 
inal case should be certain, yet it should be 
considered with reference to the indictment and 
the entire record, and any words which con- 
vey beyond a reasonable doubt the jury’s in- 
tention are sufficient.—Albritton v. State, Fla., 
44 So. Rep. 745. 4 

49. Curtesy—When Right Exists.—A _ hus- 
band cannot be tenant by curtesy of his wife’s 
estate on reversion or remainder expectant on 
an estate of freehold unless such estate is end- 
ed during coverture.—Brandmeier v. Pond 
Creek Coal Co., Pa., 67 Atl. Rep. 951. 

50. Damages—Breach of Contract.—Where 
one who has agreed to put up a kiln for the 
drying of lumber puts up a defective kiln, the 
other contracting party can recover for a loss 
by the “bluing” of lumber which he is obliged 
to stack in the open air for lack of a kiln.— 
Amos Kent Lumber & Brick Co. v. Payne & 
Joubert, La., 44 So. Rep. 728. 

51. Breach of Contract.—Where a person 
agrees to purchase preferred stock of a corpor- 
ation for cash, but defaults in his contract, the 
measure of damages is the difference between 
the cash mentioned and the amount actually 
paid.—Person & Riegel Co. v. Lipps, Pa., 67 
Atl. Rep. 1081. 

52. Death—Damages.— In an _ action for 
wrongful death of a child it was not error to 
permit the jury to consider any pecuniary bene- 
fit that might result to the next of kin at any 
age of the child if he had lived.—Illinois Cent. 
R. Co. v. Warriner, Ill., 82 N. E. Rep. 246. 

53. Measure of Damages.—lIn an action for 
tortious death, the measure of damages is the 
amount necessary to compensate  decedent’s 
beneficiaries for the pecuniary loss caused by 
the death.—Louisville & N. R. Co. v. Gollihur, 
Ind., 82 N. E. Rep. 492. 

54. Deeds—Failure of Consideration.—A deed 
made voluntarily, and without fraud by one 
who is competent, passes title, though the con- 
sideration may fail in whole or in part.—Rip- 
perdan v. Weldy, Cal., 87 Pac. Rep. 276. 

55. Divorcee—Failure to Pay Alimony.—A de- 
fendant in a divorce action who fails without 
excuse to comply with a judgment requiring 
the payment of alimony may be punished for 

















contempt notwithstanding the pendency of a 
motion by him to set aside the judgment.— 
Knauer v. Knauer, 106 N. Y. Supp. 491. 

56. Petition.—A petition for divorce held 
fatally defective for failure to specifically al- 
lege that the parties were living separate at 
the time the petition was filed—Hays v. Hays, 
Ind., 82 N. E. Rep. 90. 

57. Residence of Plaintiff.—The courts in 
suits for divorce must inquire into the jurisdic- 
tional fact depending on the residence of plain- 
tiff in the state for the time prescribed by the 
statute—Rumping v. Rumping, Mont., 91 Pac. 
Rep. 1057. 

58. Domicile—Presumption of Continuance. 
Where one has acquired a domicile, it is pre- 
sumed to continue until a change of residence 
with intention of remaining away permanently 
is shown.—Inhabitants of Whately v. Inhabi- 
tants of Hatfield, Mass., 82 N. E. Rep. 48. 

59. Easements—Change of Servitude. — The 
owner of a dominant estate can neither increase 
the servitude imposed on the servient tenement, 
or change, without the consent of the owner 
thereof, the character of the servitude, though 
the proposed change will be beneficial to the 
servient estate——Kavanaugh v. St. Louis Trac- 
tion Co., Mo., 105 S. W. Rep. 278. 

60. Emi t D i Nature of Power.—In 
enacting laws for the improvement of public 
highways of the state, the legislature exercises 
the sovereign power of taxation, and not that 
of eminent domain.—State v. Board of Com’rs, 
of Marion County, Ind., 82 N. E. Rep. 482. 

61. Necessity.—The word “necessary” in 
acts involving the right of eminent domain does 
not mean “absolutely necessary” or “indispen- 
sable,” but “reasonably necessary,” to secure 
the end in view.—Sayre v. City of Orange, N. J., 
67 Atl. Rep. 933. 

62. Kquity—Suit to Enjoin Unlawful Rail- 
road Rate.—A suit by a shipper to enjoin a 
railroad company from putting into effect a 
proposed illegal rate is within the jurisdiction 
of a court of equity; the complainant being 
without adequate remedy at law.—Jewett 
Bros. & Jewett v. Chicago, M. & St. P. Ry. Co., 
U. s. c. C., D. S. D., 156 Fed. Rep. 160. 

63. Estates—Base Fee.—A base fee is dis- 
tinguished from a life estate in that it may last 
forever in case the first taker dies leaving a 
child or children to whom the property is de- 
vised, while a life estate terminates absolutely 
on the death of the first taker.—Ahlfield v. Cur- 
tis, Ill., 82 N. E. Rep. 276. 

64. Estoppel—Clothing Another With Appar- 
ent Authority.—A wife permitting her husband 
and son to use her property as their own held 
estopped to claim the same as against creditors 
extending credit on the faith thereof.—Roberts 
v. Bodman Pettit Lumber Co.. Ark., 105 S. W. 
Rep. 258. 

65.——Nature and Scope.——The. doctrine of 
equitable estoppel is based on the ground of 
promoting the equity of an individual case and 
may not be carried further than the end for 
which the estoppel is created.—Cleveland, C., C. 
& St. L. Ry. Co. v. City Trust, Safety Deposit 
v Surety Co., Ind., 82 N. E. Rep, 52. 

66. Evidence—Laws of Other State —W hile 
the common: or unwritten law of another state 
will be presumed to be the same as that of the 
forum, the statute or written law of a foreign 
state can only.be considered to the extent it is ° 
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proved! at the trial—Commonwealth v. Stevens, 
Mass., 82 N. E. Rew. 33. 

67. Exchanges—<Appeal to Courts.—The rule 
that a member of an exchange must first ex- 
haust his remedy within the corporation be- 
fore the courts will interfere applies only 
where proceedings are in conformity with the 
constitution and by-laws of the organization.— 
Quentell v. New York Cotton Exch., 106 N. Y. 
Supp. 228. 

68. Exchange of Property—Distinguished 
from Sale.—An exchange, as distinguished from 
a sale, is a contract whereby specific property 
is given in consideration of the receipt of prop- 
erty other than money.—Freeman v. Trummer, 
Or., 91 Pac. Rep. 1077. 

69. Executors and Administrators — Actions 
Against.—A bill by legatees against an execu- 
tor to require him to pay over certain money 
on deposit in testator’s name in trust for an- 
other not having joined the cestui que trust 
held defective for want of proper parties.— 
Walker v. Caldwell, Del.. 67 Atl. Rep. 1085. 

70. Administrator De Bonis Non.—An ad- 
ministrator de bonis non has all the powers of 
his predecessor and may sue to recover funds 
in the hands of agents empioyed by his prede- 
cessors.—Prusa v. Everett, Neb., 113 N. W. Rep. 
571. 

71.——Compensation.—Where administraturs 
of an estate. instead of selling vonds fer cash, 
exchange them for cash of a corporation which 
proves worthless, they are properly surcharged 





with the loss.—In re Locher’s Estate, Pa., 67 
Atl. Rep. 954. 
72 





2. Expenses.—If a husband's curtesy es- 
tate in the property of his deceased wife gave 
him possession to the exclusion of the adminis- 
trator. the expenses of fencing the property and 
insurance on a building thereon. etc.. were not 
chargeable against the estate.——Johnson v. 
Savage, Or., 91 Pac. Rep. 1082. 

73. Federal Courts—Jurisdiction to Enjoin 
Unlawful Railroad Rate.—A Circuit Court as a 
court of the United States, held to have juris- 
diction of a suit by a shipper to enjoin a rail- 
road company from putting into effect a pro- 
posed rate alleged to be unlawful as in viola- 
tion of the interstate commerce law.—Jewett 
Bros. & Jewett v. Chicago, M. & St. P. Ry. Co., 
U. 8. C. C., D. S. D. 156 Fed. Rep. 160. 

74. Fixtures—Reservation Prior to affixing. 
—A building once affixed to real estate becomes 
a portion of it unless there was a prior written 
or oral agreement with the owner of the land 
that it should remain personal  property.— 
Barnes v. Hosmer, Mass., 82 N. E. Rep. 27. 

75. Forgery—Ownership of Property.—It is 
not necessary to allege in an information for 
forging a deed that the person whose name 
was forged was the owner at the time of the 
forgery of the property described in the deed. 
—People v. McPherson, Cal., 91 Pac. Rep. 1098. 

76. Fraud—Fiduciary Relations.—The rule 
that a person is guilty of negligence in relying 
on statements or representations of another as 
a basis of a contract or transaction does not 
apply to parties occupying the relation of trust 





or confidence.—Johnson vy. Savage Or., 91 Pac 
Rep. 1082. 

77. Fraudulent Representations. — Defen- 
dants, who issued a prospectus of a corpora- 


tion whose stock they sold, held not liable in an 





action for deceitful representations contained in 
the prospectus, whereby plaintiff was induced 
to purchase stock.—Duryea v. Zimmerman, 
106 N. Y. Supp. 237. 


78. Frauds, Statute of—Fixtures—When a 
building has become affixed to realty without a 
‘previous agreement that it should remain per- 
sonal property, it cannot be converted into per- 
sonal property by any subsequent parol agree- 
ment of the owner of the land without sever- 
ance.—Barnes v. Hosmer, Mass., 82 N. E. Rep. 
27. 7 

79. Gaming—Contracts for Future Delivery. 
—A contract for the purchase and sale of grain 
for future delivery, where both parties intend 
to settle by payment of differences, is a gam- 
bling transaction and insufficient to support a 
note given for losses.—Zeller v. Leiter, N. Y., 
82 N. E. Rep. 158. 


80. Wagering Contracts.—The lender of 
money to be used for margins in stock gam- 
bling transactions cannot recover the money 
loaned from the borrower.—Gibney v. Olivette, 
Mass., 82 N. E. Rep. 41. 

81. Garnishment — Conclusiveness of An- 
swer.—Where a garnishee has answered that he 
is hot indebted, and plaintiff fails to give the 
statutory notice, it is error to render judgment 
against the garnishee.—Davis v. Lilly, Okla., 
87 Pac. Rep. 302. 

82. Gifts—Undue Influence.—Where there is 
no evidence that a decedent lacked the full pos- 
session of his faculties, the burden is not cast 
upon a donee to show that a gift from the de- 
ecedent was not the result of undue influence. 
—McCord v. McCord, Iowa, 113 N. W. Rep. 552. 

83. Guardian and Ward—Duties of Guardian. 
—A guardian held not only required to manage 
the estate for the ward’s best interest, but is 
specifically required to pay the ward's debts out 
of the estate by Burns’ Ann. St. 1901. sec. 2685, 
subd. 5.—Alcon v. Koons, Ind., 82 N. E. Rep. 
92. 

84. Highways — Taxing Districts. — In exer- 
cising the power of improving public highways, 
the legislature may by a general law provide 
for taxing districts without regard to the boun- 
daries of counties, townships, or municipalities. 
—State v. Board of Com’'rs. of Marion County, 
Ind., 82 N. E. Rep. 482. 

85. Homicide—Degrees.—Proof of an intent 
by defendant to kill a particular individual 
does not preclude a conviction-of murder in the 
second degree under the statute defining that 
offense.—Vasquez v. State, Fla., 44 So. Rep. 739. 

86. Instructions.—An instruction that the 
law of self-defense did not imply a right of 
attack or permit of action in revenge, was im- 
properly given where there was no evidence 
that defendants were the attacking parties or 
acted in revenge.—Foglia v. People, Ill., 82 N. 
E. Rep. 262. 

87. Principal and Accessories.—That de- 
fendant was outside the house and from 15 to 
20 feet away from the gallery at the time the 
homicide was committed in the house did not 
prevent his being a principal to the murder.— 
Smith v. State, Tex., 105 S. W. Rep. 182. 

88. Insane Persons—Negligence of Guardian. 
—Where a guardian allowed the ward’s mort- 
gaged real estate to be sold in foreclosure pro- 
ceedings and took no steps to redeem or sell 
the ward’s equity of redemption, he did not 
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exercise ordinary care and was responsible for 
the loss sustained.—Alcon v. Koons, Ind., 82 N. 
E. Rep. 92. 

89. Imtoxicating Liquors—Injunction. — A 
decree enjoining defendants and all others from 
maintaining a liquor nuisance in a _= certain 
building described held in the nature of an in- 
cumbrance on the use of such building, of 
which all subsequent owners, tenants, or occu- 
pants must take notice.—State v. Porter, Kan., 


91 Pac. Rep. 1073. 

90. Unlawful Sales.—In an indictment for 
unlawfully selling intoxicating liquor, a charge 
that a certain building was kept by defendant 
for selling liquors was not equivalent to an 
averment that unlawful sales of liquor were in 
fact made and an unlawful business carried on 
therein.—Terre Haute Brewing Co. v. State, 
Ind., 82 N. E. Rep. 81. 

91. Wrongful Sale—An affidavit charging 
the sale of whisky by the quart in a prohibition 
county need not allege that the sale was “un- 
lawful.”—Irby v. State, Miss., 44 So. Rep. 801. 

92. Judgment—Former Adjudication.—In or- 
der to support a plea of former adjudication, it 
must apear from the record of the former suit, 
or from the record in connection with other 
eviderice that the issue had been previously de- 








termined on the merits.—Corbett v. Craven, 
Mass,, 82 N. E. Rep. 37. 
93. Judicial Sales—Real Estate.—It is the 


established policy of the law in West Virginia 
that real estate will not be sold by a court un- 
til all liens and their priorities have been ju- 
dicially ascertained and determined.—Third 
Nat. Bank v. Jackson, U. S. C. C., N. D. W. Va., 
156 Fed. Rep. 144. 

94. Landlord and Tenant—Leases and Agree- 
ments.—Where defendant, who leased his farm 
to plaintiff, agreed to pay for any crops plant- 
ed by plaintiff before notice to remove, in case 
of his removal upon notice, plaintiff was not 
entitled to be paid for crops planted after no- 
tice to vacate was given.—Outhouse v. Baird, 
106 N. Y. Supp. 246. 

95. Liability for Nuisance.—A nuisance for 
which a landlord may be liable to a tenant 
arises only from use of the premises in the or- 
dinary manner for which they were let, una- 
voidable by reasonable care on the tenant’s 
part.—Peterson v. Bullion-Beck & Champion 
Min, Co., Utah., 91 Pac. Rep. 1095. 

96. Lareeny—Indictment. — An _ indictment 
which charges the larceny of property belong- 
ing to different owners in a single act is not 





subject to demurrer.—State v. Dalton, Miss., 44 


So. Rep. 802. 


97. Mandamus—Effect of Appeal.—By the 
perfecting of an appeal, a case is transmitted 
to the appellate court, and it is then too late to 
invoke the supervisory power of the supreme 
court to compel the trial court to change its 
judgment.—State v. Parsons, La., 44 So. Rep. 
795. 

98. Marriage—Validity—The second mar- 
riage of a man in another state before a divorce 
granted to his first wife in Massachusetts had 
become absolute held not cured by subsequent 
cohabitation with the second wife after the de- 
cree became absolute.—Commonwealth v. Stev- 
ens, Mass., 82 N. E. Rep. 33. 

99. Master and Servant—Assumed Risk.—A 
brakeman held to have assumed the risk of the 
dangerous proximity of a pole to the track 





where he had passed it regularly for more than 
3% years, unless the position of the pole was 
changed in the meantime.—Bradley v. Central 


Vermont Ry. Co., Mass., 82 N. E. Rep. 44. 

100. Assumption of Risk.—The rule that a 
servant assumes the ordinary risks of his em- 
ployment presupposes that the master has per- 
formed the duties of care, caution and vigi- 
lance imposed on him by law.—Superior Coal 
& Mining Co. v. Kaiser, Ill., 82 N. E. Rep. 239. 

101. Fellow Servants.—The responsibility 
of a master for the act of a servant depends on 
whether the act is one of service or an at- 
tempted performance of a nondelegable duty of 
the master.—Tilley v. Rockingham County 
Light & Power Co., N. H., 67 Atl. Rep. 946. 


102.——-Injury to Servant.—Act of plaintiff’s 
foreman in directing him to proceed between 
standing cars while others were being kicked 
down the track against them which caused 
plaintiff’s injury held a negligent act of super- 
intendence, for which defendant was liable un- 
der Employer's Liability Act, Laws 1902, p. 1748, 
c. 600, sec. 1—Onesti v. Central New England 
Ry. Co., 106 N. Y. Supp. 233. 


103. Injury to Servant.—In an action for 
personal injuries through defendant’s negli- 
gence while in his employ, exclusion of evi- 
dence that plaintiff was not in defendant’s em- 
ploy, when injured, and was injured through 
an apparatus owned and operated by some one 
else, heid error.—Smith v. New Orleans Great 
Northern R. Co., La., 44 So. Rep. 805. 


104. Negligence of Fellow Servant.—The 
negligence of the superintendent of a street 
railway comparry held that of a fellow servant 
of the watchman at the car barn.—Lapre v. 
Woronoco St. Ry. Co., Mass., 82 N. E. Rep. 9. 

105. Wrongful Discharge.—In an action by 
an employee wrongfully discharged, to recover 
the stipulated wages for the entire term, he is 
not required to allege and prove that in the 
interim he was unable to obtain other employ- 
ment.—Renssel v. Vermillion Farmers’ Eleva- 
tor Co., Minn., 113 N. W. Rep. 575. 


106. Mines and Minerals—Duty of Landlord. 
—In an action for injuries to plaintiff while 
working a lower leased levei of a mine by the 
negligence of defendant’s tenant in working an 
upper level, an instruction that defendant was 
bound to take active steps to prevent such in- 
jury held erroneous.—Peterson v. Bullion-Beck 
& Champion Min. Co., Utah, 91 Pac. Rep. 1095. 

107. Money Received—Transfer of Bank Ac- 
count.—An action for money had and received 
held to lie to recover a bank account wrong- 
fully transferred, though defendant never re- 
ceived the money but merely the right to de- 
mand the same.—Earle v. Whiting, Mass., 82 N. 
E. Rep. 32. 


108. Monopolies—Form of Consolidation.— 
The organization of a trust by the transfer of 
a majority of the stock of several corporations 
to another holding corporation leaving the or- 
iginal corporations intact for the purpose of 
stifling competition is illegal.—Southern Elec- 
tric Securities Co. v. State, Miss., 44 So. Rep. 
785. 

109. Municipal Corporations — Enforcement 
of Ordinance.—If an ordinance operates reas- 
onably in some circumstances and unreasonably 
in others, it should be permitted to stand that 
it may be enforced except in particular cases, 
where the circumstances render it unreason- 
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able or oppressive.—North Jersey St. Ry. Co. v. 
Jersey City, N. J., 67 Atl. Rep. 1072. 

110. Use of Streets for Roller Skating.—A 
municipal ordinance prohibiting roller skating 
on a street for sport held not objectionable as 
infringing the right to use the street for travel 
on roller skates.—Billington v. Miller, N. J., 67 
Atl. Rep. 935. 

111. Negligence—Evidence to Establish.— 
The falling of an article from the sill of an 
open. window, where it was placed and kept by 
the owner, on a person in the street below, may 
in itself be regarded as proof of the owner's 
negligence in so placing and keeping it, in the 
absence of any explanation of the accident.— 
Stair v. Kane, U. S. C. C. of App., Sixth Circuit, 
156 Fed. Rep. 100. 

112. Sufficiency of Evidence.—The trial 
judge is not justified in leaving case to the jury 
where plaintiff’s evidence is equally consistent 
with the absence as with the existence of neg- 
ligence—Hummer v. Lehigh Valley R. Co., N. 
J., 67 Atl. Rep. 1061. 

113. Physicians and Surgeons—Midwifery.— 
Rev. Laws, c. 76, sec. 8, prohibiting the practice 
of medicine or surgery without a license is not 
unconstitutional in prohibiting the unlicensed 
practice of midwifery by the use of instruments 
and the giving of prescriptions.—Common- 
wealth v. Porn, Mass., 82 N. E. Rep. 31. 


114. Ratlroads—Burden of Showing Negli- 
gence.—In an action for injuries to a railroad 
passenger from a collision resulting from an 
open switch, the burden was on the carrier to 
show that the collision resulted from some un- 
avoidable accident.—Southern Ry. Co. in Ken- 
tucky v. Brewer, Ky., 105 S. W. Rep. 160. 

115. Construction of Lease.—A _ perpetual 
lease of a railroad, which required the lessee, 
as part of the rental, to pay the interest on the 
lessor’s bonds, construed, and the lessor, not 
the lessee, held entitled thereunder to the bene- 
fit of the saving made by refunding the bonds 
at a lower rate of interest.—Aetna Ins. Co. v. 
Albany & S. R. Co., U. S.C. C., S. D. N. Y., 156 
Fed. Rep. 132. 

116. Removal of Causes—Citizenship of Cor- 
poration.—Corporation organized under laws of 
several states, including the one in which suit 
is brought, held a citizen of the latter state for 
the purpose of determining its right to removal. 
—Patch v. Wabash R. Co., U. S. S. C., 28 Sup. Ct. 
Rep. 80. 

117. Joint and Separate Actions.—Plaintiff 
having elected to make an action joint, instead 
of separable, defendant cannot make it separa- 
ble for the purpose of removal to the federal 
court.—Louisville & N. R. Co. v. Gallihur, Ind., 
82 N. E. Rep. 492. 

118. Replevin—Defenses Available.—In  re- 
plevin for a cash register, defendant may show 
that plaintiff traded cash registers with de- 
fendant’s bailee, knowing of defendant’s own- 
ership, and prevent plaintiff recovering his reg- 
ister until he return defendant’s.—Freeman v. 
Trummer, Or., 91 Pac. Rep. 1077. 

119. Sales—Implied Warranty as to Fitness. 
—Where a manufacturer sells iron as of a 
certain description, there is an express warran- 
ty only that the articles sold shall be equal to 
the description.—De Loach Mill Mfg. Co. v. 
Tutweiler Coal, Coke & Iron Co., Ga., 58 S. E. 
Rep. 790. 




















120. Inspection as to Quality—When a 
contract for the sale of corn provided that it 
should be graded by a certain elevator, the 
buyer was bound by the elevator’s finding that 
the corn tendered was of the contract grade, 
unless the grading was fraudulent.—Brooke v. 
Laurens Milling Co., S. Car., 58 S. E. Rep. 806. 


121. Remedies of Buyer.—Where property 
is delivered under a contract of sale, and on 
inspection is found to be _ deficient, the 
buyer may repudiate it entirely, or accept it 
as satisfying the contract in whole or in part, 
and either recoup against the purchase price or 
recover damages for the defects.—Fox v. Wil- 
kinson, Wis., 118 N. W. Rep. 669. 

122. Retention of Article Sold—A new 
agreement for the return of an article sold to 
the seller to make certain changes therein and 
return to the defendant held based on no con- 
sideration.—J. A. Fay & Eagan Co. v. T. J. 
Dudley & Sons, Ga., 58 S. BE. Rep. 826. 

123. Schools and School’ Districts—Real Es- 
tate Purchase.—Seller of a school site to a 
board of directors held to have notice of the 
condition precedent that it should become void 
on a reversal of the action of the board.—Inde- 
pendent School Dist. of Douds v. McClure, Iowa, 
113 N. W. Rep. 654. 

124. Shipping—Authority of Master.—The 
master of a vessel may delegate his authority 
to the ship’s brokers to contract for the outfit- 
ting of the vessel.—Commercial Nat. Bank v. 
Sloman, 106 N. Y. Supp. 508. 

125. Injury to Stevedore.—The injury to a 
stevedore while engaged in unloading a vessel 
through the use of a defective winch, held to 
have been due to his own negligence in not 
keeping opt of the way, where he had knowl- 
edge of the defect and was warned.—The Trip- 
oli, U. S. D. C., E. D. Pa., 156 Fed. Rep. 223. 


126.——Limitation of Liability—The death 
of a passenger on a ferryboat by falling 
overboard held due to his own negligence in 
leaning against a gate, despite a sign warning 
passengers against it, and the vessel not Hable. 
—The Southside, U. & D. CG. 8S. D. N. Y., 
155 Fed. Rep. 364. 

127. Specific Performance—Contracts En- 
forceable.—It is proper in determining whether 
a contract for a conveyance of land is of such 
a character as to warrant specific performance 
to consider the fact that vendee, without ven- 
dor’s objection, made improvements thereon.— 
Kerr v. Moore, Cal., 92 Pac. Rep. 107. 


128. Stipulations—Binding Effect.—The su- 
preme court is not bound by stipulation of 
parties that the trial court committed error 
in every particular assigned in appellant's brief 
and requesting the court to reverse the judg- 
ment and enter judgmént in favor of the ap- 
pellants—Van Gordon v. Goldamer, N. D., 113 
N. W. Rep. 609. 

129. Street Railroads—Care Required in Op- 
eration of Road.—Where the use of a street 
by pedestrians is practically constant, a street 
railway company must give reasonable notice 
of the approach of its cars, and exercise care 
to avoid injury to the pedestrians.—Louisville 
Ry. Co. v. Hofgesand, Ky., 104 S. W. Rep. 361. 

130. Fare for School Children.—‘‘Public 
schools,” within Rev. Laws, c. 112, sec. 72, the 
pupils of which street car companies are requir- 
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ed to carry at half fare, held those specified by 
Rev. Laws, c. 42, sec. 1, 2, and chapter 44, sec. 1, 
2. and not those maintained under secs. 10, 11, 
12, 15 and 16.—Commonwealth v. Connecticut 
Valley St. Ry. Co., Mass., 82 N. E. Rep. 19. 

131. Rate of Speed.—A person about to 
cross a street car track has a right to presume 
that an approaching car is moving at a lawful 
rate of speed, unless he can ascertain to the 
contrary.—Hauck-Hoerr Bakery Co. v. United 
Rys. Co., Mo., 104 S. W. Rep. 1137. 

132. Res Ipsa Loquitur.—An injury caused 
by a street car leaving the track is within the 
maxim “Res ipsa loquitur,” and proof of the 
injury will justify a recovery unless defen- 
dant shows that it was not at fault.—Chicago 
Union Traction Co. v. Giese, Ill., 82 N. E. Rep. 
232. 

133. Speed of Cars.—The reasonableness of 
a car’s speed is measured by the relation of the 
speed to the circumstances under which it is 
maintained, having regard to the view and 
crowded condition of the thoroughfare.—Smith 
v. Connecticut Ry. & Lighting Co.. Conn., 67 
Atl. Rep. 888. 

134, Vehicles on Tracks.-—Reasonable care 
by a street car comvany might require a motor- 
man to ston his car until an automobile has a 
reasonable ovvnortunitv to get off the tracks in 
safety.—Garfield v. Hartford & S. St. Ry. Co., 
Conn., 67 Atl. Rep. 890. 

125. Subrogntion—Mortgeagees in Possession. 
—Grantees of a mortgagee in possession, 
thoneh affected with record notice of the 
richts of a mortgagor’s heirs to redeem. are 
enbroeated to all the rights of their grantor.— 
Francis v. Francis. S. Car., 58 S. E. Rep. 804. 

136. Taxation—Exemption—A _ provisiiom in 
the charter of an educational corporation, ex- 
emovtine its vronertv from taxation. construed, 
and held to include all of its nproverty. whether 
used directly or rented to produce income.— 
Board of Trustees of Whitman Colieg¢ v. Ber- 
ryman, U. S. C. C., E. D. Wash., 156 Fed. Rep. 
112. : 

137. Railroad Property. — The fact that 
a railroad has not paid taxes on a bridge 
approach as part of its lines exempt from or- 
dinary taxation does not render the property 
subject to taxation under the general law.— 
State Board of Equalization v. People, Ill., 82 
N. E. Rep. 324. 

138. Review.—Where a_ state board of 
equalization has rendered a judgment as to an 
assessment, the proper procedure is to remove 
that judgment by certiorari and require the 
board to certify the facts submitted and the 
grounds of its determination..—Royal Mfg. Co. 
v. City of Railway, N J., 67 Atl. Rep. 940. 

139. Tax Deeds.~—-While a number of 
lots sold for taxes to the same individual 
may be included in one tax deed, the deed must, 
on its face, show affrmatively that the differ- 
ent lots were sold separately, and also the 
amount for which each lot was sold.—Eldridge 
v. Robertson, Okl., 92 Pac. Rep. 156. 

140. Tax Deed.—A purchaser on the faith 
of an apparently valid tax title, as dfsclosed 
by the record and holding possession for three 
years, is protected by the prescription estab- 
lished by Const., art. 233.—Harris v. Natalbany 
Lumber Co., La., 44 So. Rep. 806. 

141. Undivided Interest in Land.—An un- 
































divided interest in land, or mineral underlying 
land, cannot properly be entered and taxed on 
the land book; and a deed founded on a sale 
of such interest for nonpayment of taxes will 
be set aside.—Toothman v. Courtney, W. Va., 
58 S. E. Rep. 915. 

142. Telegraphs and Telephones—Delay in 
Delivering Message.—Where a wife received 
a delayed telegram that her husband would not 
return that night and to go to her father’s, the 
court cannot say that her driving through the 
forest with her infant at night to her father’s 
home was a voluntary act.—Cloy v. Western 
Union Telegrah Co., S. C., 58 S. E. Rep. 972. 

143. Torte—Pleading.—In declaring in tort, 
if the act which caused the injury was alleged 
to be negligent and willful, two causes of ac- 
tion are stated, and upon failure to prove will- 
fulness plaintiff may still recover actual dam- 
ages on proof suporting the charge of negli- 
gent injury.—Baldwin v. Postal Telegraph Ca- 
ble Co.,S. Car., 59 S. E. Rep. 67. 

144. Trade Marks and Trade Names—Names 
Subject to Appropriation.—The name “La Caro- 
lina,” as a trade-mark for cigars, is not invalid 
as either the name of an individual or a geo- 
graphical name, and is infringed by the name 
“La Coralina” used also for cigars.—Havana 
Commercial Co. v. Nichols, U. S. C. C.. 8. D. N. Y¥., 
165 Fed. Rep. 302. 

145.——-White House as a Trade Name.—The 
name “White House,” and the picture of the 
White House at Washington, held to constitute 
a valid trade-mark and trade-name for plain- 
tiff’s coffee.——Dwinell-Wright Co. v. Co-opera- 
tive Supply Co., U. S. C. C., E. D. Pa., 155 Fed. 
Rep. 909. 


146. Trade Unions—Application for Member- 
ship.—A statement by an applicant for mem- 
bership in a trade union that he was able to 
command the average wages held not a repre- 
sentation of fact other than that he believed 
himself able to command average wages.— 
Levin v. Cosgrove, N. J., 67 Atl. Rep. 1070. 


147. Trespass—Injuries to Real Estate.— 
Where an owner of property by mistake built 
a house on the boundary line of the adjoining 
owner, held an actionable trespass for the ad- 
joining owner to enter upon the land and cut 
the house in two, and remove the same.—Bol- 
linger v. McMinn, Tex., 104 S. W. Rep. 1079. 


148. Pleading.—Where a woman claim- 
ed land as a remainderman, and alleged that 
she was the daughter of the grantee for life, 
but failed to allege that she was the daughter 
of the man whose child under the deed she 
must also be, she could not recover for tres- 
pass on the land.—Cobb v. Wrightsville & T. 
R. Co., Ga., 58 S. E. Rep. 862. 


149. Trial—Instructiofs. — In an_ action 
against a railroad for killing a cow, where the 
proof shows that the cow entered the right of 
way over an admittedly defective cattle guard, 
held not error to fail to define a legal fence by 
instruction.—Sowders v. St. Louis & 8S. F. R. Co., 
Mo., 104 S. W. Rep. 1122. . 

150. Reception of Evidence.—If counsel 
wish evidence excluded, it must be objected to, 
and the occasional ejaculation of the word “éx- 
ception” during the taking of testimony raises 
no question for the court’s decision and reserves 
nothing.—Sheldon v. Wright, Vt., 67 Atl. Rep. 
807. 
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151. Trover and Conversion—Evidence.—In 
trover to recover property not paid for exclusion 
of evidence that defendant had not paid, merely 
tending to corroborate plaintiff’s statement, is 
proper.—Sutton v. McCoy, Ga., 58 S. E. Rep. 21. 

152. Trusts—Accounting.—A surety ofa pur- 
chaser of real estate, who pays the purchase- 
money notes and takes possession of the prem- 
ises, held required to account for the profits to 
the heirs of the deceased purchaser.—Stubbs v. 
Pitts, Ark., 104 S. W. Rep. 1110. 

153. Appointment of New Trustee. — 
Where a trustee with power to sell land de- 
clined to act, the court had power to appoint 
a new trustee with all the powers which the will 
vested in the nominated trustee.—Whallen v. 
Kellner, Ky., 104 S. W. Rep. 1018. 

154. Resulting Trusts.—Where a _ lunatic’s 
committee did not pay for land, the title to 
which was taken in her own name, entirely out 
of the funds of the lunatic, no trust resulted in 
the lunatic’s favor.—Storm v. McGrover, N. Y., 
82 N. E. Rep. 160. 

155.——-Statute of Uses.—Where an estate of 
real property is conveyed to the use of anoth- 
er, and no duty imposed on the trustee, by op- 
eration of the statute of use, such estate pass- 
es to the cestui que trust; but where the 
trustee has a duty, the legal title remains in 
him.—Pope v. Patterson, S. C., 58 S. E. Rep. 945. 

156. Testamentary Capacity.—Mere mental 
aberrations not such as to render a testator 
unable to understand the business of making a 
will held not to vitiate the will—Owen v. Crum- 
baugh, Ill, 81 N. B Rep. 1044. 

157. Testamentary Trustee.—The_ circuit 
court alone has jurisdiction of the subject mat- 
ter of a trust created by a will imposing on 
the executor the duties of testamentary trus- 
tee.—In re Roach’s Estate, Or., 92 Pac. Rep. 118. 


158. United States—Paper Purchased for Use 
in Philippine Islands.—The United States, and 
not the government of the Philippine Islands, 
held the purchaser of paper to be used by the 
public printing office in those islands.—United 
States v. R. P. Andrews & Co., U. S. S. C., 28 Sup. 
Ct. Rep. 100. 

159. Vendor and Purchaser — Equitable 
Trusts.—Where a contract for the sale and 
purchase of real estate is made, the vendor is 
a trustee for the purchaser who holds the equit- 
able title, though the price is not paid.—Stubbs 
v. Pitts, Ark., 104 S. W. Rep. 1110. 


160. Waters and Water Courses—Irrigation 
Contract.—Service of a contract notice held a 
condition precedent to plaintiff’s right to re- 
cover for breach of an irrigation company’s 
contract to furnish watér, unless the company’s 
inability to do so was admitted.—Mathieu v. 
North American Land & Timber Co., La., 44 So. 
Rep. 721. 


161. Water Rights of United States.—Any 
invasion of the prior right of the United States 
to the waters of a stream is a trespass, and the 
government may maintain a suit in equity to 
protect its right against anyone or all of such 
trespassers.—United States v. Conrad Inv. Co., 
U. 8S. Cc. C., D. Mont., 156 Fed. Rep. 123. 


162. Wharves—Injury to Scow at Pier.—A 
contractor held not chargeable with negligence 
which rendered it liable for injury of a scow in 
which rock for its use had been delivered by li- 




















belant caused by the scow settling on a sunken 
pile at the place where the contractor had caus- 
ed it to be tied up.—Conklin v. R. P. & J. H. 
Staats Co., U. S. D. C., D. New Jersey, 155 Fed. 
Rep. 818. 

163. Wills—Capacity to Take.—Present ca- 
pacity of taking effect in possession, if the pos- 
session becomes vacant, and not the certainty 
that the possession will become vacant before 
the estate limited in remainder determinés, dis- 
tinguishes a vested from a contingent remaind- 
er.—Weil v. King, Ky., 104 S. W. Rep. 380. 

164..—Construction. — Where a devise 1s 
made to one in fee, and in case of his death 
to another in fee, the death of the first taker 
referred to means a death in the testator’s life- 
time, but, when coupled with other circum- 
stances which may never take place, then the 
death is generally construed to mean one oc- 
curring at any time.—Carpenter v. Sangamon 
Loan & Trust Co., Ill., 82 N. E. Rep. 418. 

165. Disposition of Property.—A testator’s 
intention to disinherit his heirs is unavailing 
when a trust attempted to be created to that 
end by will is void, but the property attempted 
to be so conveyed descends to them as pro- 
vided by Civ. Code, sec. 1386, subd. 1.—Camp- 
bell-Kawannanakoa v. Campbell, Cal., 92 Pac. 
Rep. 184. 

166. Insane Delusion.—The fact that tes- 
tator’s regard for his children had been les- 
sened by their alleged misconduct was no indi- 
cation that he entertained an insane delusion 
against them.—Bauchens v. Davis, Ill., 82 N. E. 
Rep. 365. 

167. Intention of Testator.—The court, in 
construing a will, must ascertain the intention 
of the testator, if that can be determined from 
the instrument itself’ and in seeking the in- 














tention words must be given their ordinary 
meaning.—Pabst v. Goodrich, Wis., 113 N. W. 
Rep. 398. 

168. Legacies.—A legacy is chargeable 





upon lands devised by the same will where the 
personal estate has been exhausted.—Trustees 
of Methodist Episcopal Church v. Hammell, N. 
J., 67 Atl, Rep. 941. 


169. Probate.—The court held not required 
to dismiss a petition for probate of a will on its 
appearing that it was not as set forth in the pe- 
tition, but to be authorized to allow an amend- 
ment.—In re Miller’s Estate, Wash., 91 Pac. 
Rep. 967. 

170.—Rights of Devisees.—Use of the word 
“my,” by testatrix in devising property not be- 
longing to her, but to the devisees, held not to 
cause the legacy to fail so as to relieve devi- 
sees from necessity of electing whether to take 
under or against the will.—Paulus v. Besch, 
Mo., 104 S. W. Rep. 1149. 

271. Testamentary Capacity.—Where § ex- 
pert testimony as to the testamentary capacity 
of testator is in conflict with that of subscrib- 
ing witnesses, one of whom is a physician, the 
testimony of the subscribing witnesses should 
prevail.—In re Tifft’s Will, 106 N. Y. Supp. 362. 

172. ‘Vesting of Estate.——The rule that a 
bequest vests in right at the death of the tes- 
tator is displaced by the rule that a bequest to 
divide between or distribute to specified per- 
sons vests in those in esse answering the de- 
scription at the time for distribution.—In re 
Benner’s Will, Wis., 113 N. W. Rep. 663. 
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